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IN THE

UNITED STATES CIRCUIT CUURT OF APPEALS,

FOR THE NINTH CIRCUIT.

JOHN CASCADEN, JOHN BERN-

STEIN, RICHARD STEIN, LOUIS'

K. PRATT, and CARL M. JOHAN,

SON,

Plaintiffs in Error,

vs.

JOSEPH BORTOLIS,

Defendant in Error

Defendant's Objections to Statement of Case by Plaintiffs.

The statement in the fifth paragraph that "debris

taken from the last-mentioned shafts was panned fre-

quently with the result of finding colors in nearly every

instance, and numerous single pans containing one

cent, two cents, three cents, four cents, five cents, and

six cents, and one thirteen cents' worth of gold," is not

sustained by the evidence.

There is no evidence to show that gold has been ex-

tracted from the Yarnell bench claim, adjoining the

tract claimed by Oascaden on the downhill side,

and on the creek and bench claims above and below,



running into the hundreds of thousands of dollars, as

stated in the sixth paragraph.

Plaintiffs state in the ninth paragraph that they had

a survey and plat made "of that part of their ground

occupied by Bortolis and others''; the plat itself (Ex-

hibit "A," page 203, Record) shows that almost the

entire area claimed by plaintiffs was platted into streets,

lots and blocks.

STATEMENT OF CASE BY DEFENDANT.

Plaintiffs commenced this action of ejectment by filing

a complaint on March 20, 1905. By it they seek to eject

defendant from lot 33, in block 1, and part of lot 45

in block 2, as shown on the plat of the town of Gates

City, Alaska. There is no suggestion in the complaint

that these lots are part of a mining location; and it is

conceded that no patents cover the ground and have

not been applied for.

Plaintiffs, however, were permitted to show, against

the objection of defendant (Record, pp. 21 and 22), that

they based their right of possession upon the location of

a mining claim covering this ground. Their evidence

tended to show that on January 5, 19G4, one John Cas-

caden staked a piece of ground containing about twenty

acres, on what is described as the second tier of benches,

right limit, on Geary creek. On January 7, 1901, he

filed a location notice describing the claim so attempted

to be located as "1320 feet downstream by 660 feet up-

hill for placer mining purposes. This claim is known

as 'Hillside claim' opposite side claim on right limit



of Cleary creek in the Fairbanks District of Alaska."

As there are a great many side claims on the right limit

of Cleary creek, plaintiffs recognized the defects in the

location notice, and about eighteen months thereafter,

and more than three months after the action was com-

menced, filed an amended location notice, in which they

described the claim in question as lying opposite and

adjoining the side or first tier bench claim off of Num-

ber 2 Below Discovery.

Cascaden testifies that he made no discovery of gold

on the ground so located until the beginning of May,

1904. Then he went to a water-hole he had dug in a

gulch about three feet deep and panned two pans of

dirt; in one he found a few colors of gold and in the

other, what he estimated was a cent's worth. (Record,

p. 45.) A little later he sunk a hole on the hillside about

four feet deep by thawing with burning wood. He took

a pan from the bottom of each thaw and in the first pan

found colors (Record, p. 50); in the second he found

prospects (Ibid); as to the third, there is no specific

testimony; but from the fourth he guessed he got three

cents' worth of gold. (Record, p. 50.) This is all that

was done on the claim until about a year later. Mean-

while, however, Cascaden cut wood and lumber on the

claim for use upon other mining claims. (Record, pp.

51 and 52.)

Cascaden never lived on the claim nor built any cabin

there. (Record, pp. 40 and 41.) In September, 1904,

he found persons building cabins on this land. (Record,



p. 58.) To this he paid no attention (Record, p. 70),

and did not interfere. (Record, p. 71).

On January 3, 1905, Cascaden and others conveyed an

undivided one-third interest in the location to Messrs.

Pratt & Johanson, attorneys for plaintiff in error. (Rec-

ord, pp. 80 1 and 81.) Then the plaintiffs platted prac-

tically the whole tract into town lots and blocks, and

laid out streets thereon. The consideration for said

transfer was that the attorneys should make leases of

the lots, and collect the rents, and prospect the ground.

They were also to attend to any suits, and pay all ex-

penses excepting platting. Cascaden was to get one-

third of the rents collected. (Record, pp. 53 and 54.)

They fixed a monthly rental of one dollar per front foot

on the main business street and fifty cents per front foot

on the others (Record, p. 130), and appointed an

agent to compel the residents of the town to take leases

and collect the rents. (Record, pp. 131-143.) This agent

asked defendant to pay a monthly rental of one dollar

per front foot for the ground he occupied, and upon his

refusal the action of ejectment was commenced. (Rec-

ord, p. 134.)

After Cascaden's efforts in May, 1904, to find gold en

the tract, no effort was made by any of plaintiffs to make

discoveries or to mine until in June, 1905, nearly three

months after the action was commenced.

Against the objection of defendant, who contended that

no evidence was admissible of mining operations carried

on after the commencement of the action (

:

:

: . p. Ill),



plaintiffs were permitted to produce testimony of the re-

sults of their operations in June, 1905. Their agent tes-

tified that the plaintiffs expended a thousand dollars in

sinking- three shafts, and all they had to show for it was

thirteen cents. (Record, p. 140.) William Hanlon, the

miner hired to sink these shafts, testified that he and his

brother sunk the first shaft six feet, struck a large slab

of slide rock, veered to one side and sank two feet further

to bedrock, where they found nothing. Later he scraped

all the sand, mud and clay from this slab of slide rock,

and found thirteen cents' worth of gold in it. They then

threw back into the shaft the dirt that came out of it.

(Record, p. 128.) In the second hole, which was about

twenty-three feet deep (Record, p. 119), he found a very

small prospect; he judged about a cent and a half. (Rec-

ord, p. 119. ) In the third hole, which was about twenty-

six feet deep, he found nothing. (Record, p. 121.)

Patrick Campbell who also worked in the third hole,

claims to have found one pan with five cents in it; he

does not say what he found in the other pans ; in some he

found nothing (Record, p. 108) ; to provide water, he says

pumps or a ditch would be necessary, and this would be

very expensive (Record, p. 107) ; he is doubtful whether

he would invest in a pumping plant upon what he found.

(Record, p. 107.) Timothy Buckley panned one pan

and "got about three or four cents, more or less, maybe"

out of the third hole. (Record, p. 198.) Johanson made

a panning at the second hole, and found "prospects, Hour

cold, small colors.
1
' (Record, p. 147.)



The foregoing is substantially all the evidence upon the

subject of the discovery of gold, after Cascaden's efforts

in May, 1901.

The jury brought in a verdict against plaintiffs, and

judgment was entered according] v.

ARGUMENT OF DEFENDANT IN ERROR,

The typewritten brief served upon counsel for defend-

ant in error does not contain a specification of the errors

relied upon.

The brief of argument of plaintiff in error states, how-

ever, that the first error specified is the overruling of the

plaintiffs' demurrer to the affirmative matter containexd

in the amended answer.

The ground of the demurrer is that "said answer does

not set forth sufficient facts to state a defense to the com-

plaint"

This brought before the Court only the complaint and

amended answer. Neither of these suggest in an}7 man-

ner that the land in dispute is claimed by plaintiff to be

a part of a mining claim.

Plaintiffs allege that they platted the town of Gates

City in January, 1D05 ; and that since April 15, 190-1, they

have been the owners of Lot 33, in Block 1, and part of

Lot 45, in Block 2, and entitled to the possession thereof,

and that in September, 1901, defendant wrongfully in-

truded himself upon said lots, erected buildings thereon,

and wrongfully withholds the possession thereof from

plaintiffs.



Defendant alleges that when lie entered upon and im-

proved the lots in dispute, in September, 1904, it was

vacant unappropriated public land of the United States.

That since then, more than three hundred other persons

have settled upon adjacent land, within an area of about

eighty acres, and the settlement has become a town known

as Gates City, and that the inhabitants intend to apply

for a patent to such townsite; that defendant built cabins

upon the lots in controversy and has ever since been in

the actual possession of said lots and. cabins.

These facts properly proved are clearly a defense to the

action and the demurrer was properly overruled.

Bonner vs. Meikle, 82 Fed. 697.

The second specification of error is too general.

Neither the specification of error, nor the assignment of

error, on this subject quotes the full substance of the evi-

dence admitted, as required by the rules of the Appellate

Court,

Furthermore, there is nothing in the record to show

that the evidence of Bortolis, Benson or Lynch covered

the point suggested in the specification of error, nor were

any exceptions noted to the admission of their evidence,

upon the trial.

The third specification of error is directed to paragraph

6 of the charge to the jury, under the head of "What is

discovery?"

The instruction upon this point was based upon the

opinion of the Supreme Court in

:
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Chrisman vs. Miller, 197 U. S. Sup. Ct. 313, and

authorities there cited.

The principal fault plaintiffs find in this instruction

is the sentence: "The mere finding of a color or colors of

"gold, or a cent's worth, or even thirteen cents' worth,

"is not, of itself, sufficient to constitute a discovery, or to

"prove that the land is valuable for mineral working."

Plaintiffs, in their argument, would make it appear that

they proved a discovery of "13 cents to the pan" and use

this phrase several times in their brief. This is not the

language of the instruction, nor is such claim of discovery

borne out by the evidence, in the sense evidently intended

to be conveyed by plaintiffs.

A. J. Steele, a witness for plaintiffs, testified that he

was hired by them to look after the prospecting cf the

claim and that he hired William Hanlon and his brother

to put down a hole. (Record, pp. 138 and 137.) Will-

iam Hanlon testified that in June, 1905 (about three

months after this action was commenced), he and his

brother sunk a hole eight feet to bedrock. That neither

found anything on bedrock and left the shaft, Next day

he returned and went down into the shaft. He says that

in sinking the shaft they struck a slab of slide rock on

side, about two feet from the bottom, which they left

there and moved to one side of it, and completed mm.

the shaft to bedrock. From the top of this rock he

scraped about half a pan full of sand, black mud and clay,

and panned it and found thirteen cents' worth of gold

in it. With this they quit operations in that hole and



threw back the dirt that came out of it. (Record, p. 128.)

Steele testifies that after Hanlon took this earth from the

rock, out of which he claims to have washed thirteen cents

in gold, the rock was bare. (Record, pp. 137 and 138.)

Steele also testified that they spent in the neighborhood

of f1,000 in mining operations upon the claim in the sum-

mer of 1905, and all they got out of the mining operations

was the thirteen cents in gold.

Now this evidence does not justify the repeated use of

the statement by plaintiffs of a discovery of "thirteen

cents to the pan," and it was upon plaintiffs' evidence

upon this point that the Court based its instructions that

"the mere finding of * * * thirteen cents' worth is not

"of itself sufficient to constitute a discovery or to prove

"that the land is valuable for mineral working."

In no place in the evidence is it shown that there is

any body of placer deposits carrying gold within the

limits of the tract claimed as a mining location. No at-

tempt was made to show the thickness of a deposit

carrying gold, nor the width or length of such deposit.

In fact, nothing from which the jury could properly find

that mineral exists "in such quantities as to justify ex-

penditure of money for the development of the mine

"and the extraction of the mineral."

The fourth specification is directed to paragraph 7

of the charge to the jury.

Plaintiff argues that this was error, for the reason

that defendant's answer shows that no steps had been

taken to enter the land under the townsite laws.
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Defendant in bis answer alleges that when he built his

cabins in September, 1901, and took possession of the

ground in controversy, it was vacant, unappropriated,

public land of the United States; that he has remained

continuously in possession thereof; and that "subse-

quently" many others built dwellings and business

places about him, and it became a townsite, of which he

was thus an inhabitant. If these facts were shown to

the satisfaction of the jury, defendant was not a tres-

passer, and plaintiffs could eject him only by proving

that they had a better right to the possession, and this

is all the instruction complained of tended to set forth.

Tarpey vs. XFadsen, 178 U. S. 220.

Bonner vs. Meikle, 82 Fed. 698.

For inchoate rights to the benefit of the townsite law.

see

Stringfeliow vs. Cain, 09 U. S. 610.

The fifth specification has reference to paragraph 8

of the charge to the jury.

Plaintiff argues that this is error because inapplica-

ble, and because the pleadings and proof show that de-

fendant was a mere naked trespasser.

The evidence shows that when defendant built his

cabins and took possession of the ground in dispute, no

one was in the actual possession thereof. Defendant

was therefore not a trespasser, unless plaintiffs had,

prior to his entry, made a valid location of a mining
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claim, from which their right of possession would fol-

low. This is all the charge tended to include.

Unless the jury found that plaintiffs had a valid lo-

cation of a mining claim covering the ground in dis-

pute, the authorities cited to support plaintiff's objec-

tion to this instruction will not apply.

The sixth specification of error has reference to para-

graph 9 of the charge to the jury.

Plaintiff argues that this was error because it is not

based on any allegations in the pleadings or evidence

at the trial.

All the evidence of plaintiff in the case shows that

they based their right of recovery upon a prior valid

location of a mining claim, embracing the lots in dis-

pute. Plaintiffs alleged in their complaint that they

platted the town of Gates City into lots and blocks.

This of itself, gave them no right to the possession of

the lots in the town.

Price vs. Brockway, 1 Alaska, 233, and cases cited.

The seventh specification of error has reference to

paragraph 12 of the charge to the jury.

This paragraph was an instruction regarding dam-

ages, if a verdict be rendered for plaintiffs. Since the

jury found against the plaintiffs, the instruction was not

properly before them for consideration and could not

have affected their verdict.

The eighth, ninth, tenth, eleventh, twelfth, and thir-

teenth specifications of error refer to requests for in-

structions made by plaintiffs and refused by the Court.
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Plaintiffs present no argument thereon in their briefs.

Such parts of the requests as is the law were covered

by the general instructions of the Court.

Respectfully submitted,

EDWARD E. CUSHMAN,

Atty. for Defendant in Error.

HEILIG & TOZIER,

Of Counsel.


